This article applies literary analysis to the unconventional subject of International Investment Agreements (IIAs), treating these sources of international law as if they were works of fiction with a view to uncovering insights into how they might be received by their readers. It proposes that IIAs may be imaginatively appreciated both for their narrative features (their capacity to tell stories in the tradition of novels or plays) as well as their lyrical ones (their poetic or figurative elements). Rather than leading to any concrete conclusions concerning how IIAs may have been misunderstood because of readers' neglect of these instruments' literariness or how they should thereby be construed going forward, the article calls upon readers of IIAs to be more aware of the feelings which these instruments might inspire, much as we would expect from novels or poems.
I INTRODUCTION
This article aims to explore the literary features of a particular embodiment of international law: the international investment agreement (IIA) by reference to some of the techniques associated with literary analysis, i.e. the tools used by scholars of literature to evaluate works of fiction such as novels and poems. It will attempt to cultivate a new way of understanding these legal instruments by engaging a separate set of cognitive faculties which are tied to the imagination and feeling. More specifically, the article seeks to unearth the aesthetic aspects of IIAs by treating them as if they were themselves works of literature, not as documents encapsulating legal obligations. By offering a glimpse of the potential for literary analysis to bring to light innovative ways of contemplating legal documents such IIAs, this article will urge that the "fiction of fiction" has the potential to bring to bear ways of knowing inspired by the imagination. Although not typically associated with legal reasoning, these may generate valuable insights into how these documents are prepared, interpreted and applied.
The article rests on the premise that the explanatory framework provided by literary analysis can illuminate our appreciation of IIAs as an origin international legal rights. Cave suggests that "literature is both an instrument as well as a vehicle of thought," 1 meaning that the creative processes involved in writing as well as reading works of fiction are a key aspect of our cognitive capacity. Recently others have drawn attention to the value in applying the creative instincts engendered by fiction to fields such as finance 2 and management. 3 Bianchi astutely observes the links between law and literature by noting: "both law and literature create and rely on symbols and myths, use rhetoric in a constitutive fashion and shape reality through language." 4 Whereas most scholarship in this field tends to explore the role of law in literature 5 this article will consider law as literature. There is also, of course, a well-established body of legal scholarship of this nature. 6 But this approach has not been directed at this specific source of law (the treaty), typically focusing on the more obvious parallels between law and literature conveyed in case law including that of international courts.
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This article will be divided into two parts reflecting two chief, if arguably artificial, categories of literary features which may be discerned from IIAs. First, it will consider the narrative elements of IIAs, conceptualizing these legal instruments as works of fiction which demonstrate elements of stories where events unfold because of the actions and decisions of characters. Second, this article will examine the lyrical aspects of IIAs, meaning the extent to which they employ language in an artful or stylized manner for the purposes of conveying feeling in the spirit of poetry. Some conclusions will be offered in the final section which aims to encourage further study into this unique approach to the important field of international investment law.
Before proceeding with a discussion of the literariness of IIAs, it is essential to provide some brief background as to their origins, purpose and controversies. These instruments seek IIAs are the source of much controversy in part because of the multi-million dollar awards levied against states by these tribunals and also because the treaties themselves are regarded as an affront to the sovereignty of domestic courts. 9 Since IIAs grant investors the ability to bring claims directly against host states through the largely confidential arbitration process, it is often asserted that they undermine capacity of governments to regulate their economies in the manner that suits the needs of their citizens. Largely uniform in their structure and contents, IIAs provide standards of minimum treatment to foreign investors coupled with access to ISDS for the purposes of enforcement. As international treaties, they are legally binding documents which carry significant obligations for host states. While they pose the risk of large compensation claims payable by states to investors, IIAs are thought to stimulate the beneficial movement of capital around the world, especially to developing countries, where the risk of interference with investment activities is most acute.
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Just as IIAs are legally binding sources of international law, they are also written documents composed of verbal language and as such they can be evaluated not only for their capacity to create rights but also how they are perceived by readers, whoever they may be (lawyers, diplomats, academics, politicians, investors). IIAs may be regarded as an inherent literary form with their own history, authorship and audience. With this context in mind, this article will suggest not so much that there is a "literariness" about IIAs in the conventional sense, but that an effort to isolate the literary features of these materials may shed some light on how they are construed both by those within and outside the legal profession. 14 Others argue that legal decision-making (again judges) consists of people engaging in a form of reality construction via established social frameworks. Establishing truth consists of matching conventionally understood patterns of action or behaviour with the story at the heart of the dispute, which is necessarily internally coherent. 15 This is not to say that facts or points of law are entirely random, but that their relationship with one another is not one which fits into our understanding of a story, which might be usefully summarized as a character pursuing a goal in which conflict is suffered and resolution is achieved. The centrality the narrative to law, again especially in relation to caselaw, is perhaps the fundamental observation of the law and literature movement.
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The extent to which story-building is present in the construction or reading of treaties like IIAs is less conspicuous and has not been explored in academic literature. this may be that there are no "characters" or "plot" in treaties like there are in the disputes which are brought before courts, international or otherwise. Yet such elements are there, they are simply not as readily detectable. In this spirit, Cave observes that imagination is a fundamental aspect of human cognition and that understandings based on fiction including character and "storyworlds" is one of the key strategies that we use to think. Literary study therefore becomes a vital source of knowledge through which other disciplines may be investigated. 17 This is no less so for a legal document like a treaty where story-like elements can, it will be argued here, be extracted upon a close reading. With this aim in mind, this section will proceed with a closer look at some of the more specific narrative elements of IIAs.
i) Character
Character development is one of the central pillars upon which all forms of fiction is based.
Mullan notes: "Nothing is …more important in our reading of novels than the sense that we are encountering real people in them." 18 Transposing the notion of an invented person to an international treaty requires a good deal of imagination, although this process is assisted by the fact that in this context such figures are real. It is perhaps not coincidental that legal commentators regularly speak of the "actors" in international law. 19 In a literal sense this means ones who take actions. More figuratively, it channels the idea of role-playing to an audience on a stage. We are already conditioned to think of international legal relations as a kind of theatre. Flowing from this is our understanding as lawyers that the rights and obligations encapsulated in IIAs only have meaning because they are attached to the agents which bear them. Indeed, law itself is often described as a system of social ordering, rather than one based on abstract norms. 20 The people or characters of IIAs are the governments of the signatory states as well as private parties and other stakeholders who directly or indirectly benefit or suffer from the legal obligations contained therein. In the Australia-Mexico Bilateral Investment Treaty we have in the opening line: "The Government of Australia and the Government of the United Mexican States, hereinafter referred to as 'The Contracting Parties' …have agreed as follows…" 21 These are the principals whose actions will dictate the pattern of events in the story.
Lodge theorizes that one of the reasons that we read fiction (or more specifically novels)
is to gain understanding of why people act the way that they do -they provide insight into human motivation, in some cases by providing intimate access to the private thoughts of characters which are unavailable in the real world. 22 Clearly the economic advantage associated with both inward and outward foreign investment is the prime motivator of the political actors whose will is enshrined in IIAs. We have only to look at the most recent round of US presidential elections to see that the conclusion (or withdrawal from) international treaties is one of the primary instruments through which these individuals fulfil their objectives of serving the interests of their people. Obligations are owed to and by these "beings" carry an added layer of exigency.
There are a range of what might be considered minor characters which appear in IIAs.
The most important of these are the investors themselves, which take on role of chief drivers of action in the IIA "story" although they are not signatory parties of the IIAs. It is the investors who enjoy the protections of the guarantees made in the treaties by the states and, in terms of furthering events, they are the characters which instigate claims through the investor-state dispute settlement mechanism and are ultimately vindicated or in some cases, punished. It is difficult to resist the conclusion that Jungian archetypes lurk within IIAs, embodying some of the classic heroic character types proposed by Frye. 28 
ii) Plot / Structure
One of the characteristic features of any story is an identifiable, deterministic course of action in which occurrences unfold in sequence because of choices made by characters in response to things which took place before. Law and literature theorists have identified "deep structures"
31 Ibid, at 34 within legal decision-making which conform to a model of narrative coherence, including setting and effecting goals followed by recognition of these achievements or failures. 32 This model may be applied to legislative law-making, just as it is to the more familiar judicial kind.
This element is an exceedingly difficult one to glean from IIAs because they are not intended as stories, even if we can distil story-like elements from them.
Yet Rather than interconnected events unfolding as in a classic "plot" 34 , the actions which occur in the treaty story are confined to passive commitments by the characters. To be sure, much of the movement, as it were, which is associated with these undertakings is personified.
State parties "agree" as if they were individual agents, not collectives. Some IIAs contain more energetic verbs such as "grant", "treat", "accord" or "expropriate." 35 Admittedly, none of these constructs is particularly effective in conjuring a sense of things happening beyond that of the process of signing the treaty itself. Readers do not readily discern imagery from the promise to extend Full Protection and Security and non-discrimination 36 , even when we subconsciously connect these commitments to individuals, as noted above. 37 Those seeking to visualize the "action" of an IIA unfold in their mind's eye may simply envisage people in suits sitting around a board room table, or perhaps heads of state somewhat more dramatically signing leather bound documents with a backdrop of flags. This is the acting-out of the script -the drama of the treaty's substantive legal principles is brought to stage in the ceremony of diplomacy before the eyes of the world. The ceremony associated with treat signage is no accidentcommentators have noted the importance of treaty signage to maintaining the rule of law and peace.
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The "ritualization" of treaty formation that is embodied by their standardized formatting and the public nature of their signage is surely aspect of their legitimacy as sources of international law based on the unforced consent of state parties with capacity. 39 Ritualization is itself regarded as a form of narrative structure. 40 Bruner wrote that: "legal stories strive to make the world seem self-evident, a "continued story" that inherits a legitimated past." 41 In other words, an outcome is legally tenable because it conforms to a pattern of the way that satisfies our expectations, based on previous experiences. The "events" of the treaty are likewise assembled in such a way that they conform to our understanding of what the legal relationship between the state parties should be, now and in the future. Just as much of the "action" associated with IIAs has already transpired, the treaty happenings are in many respects 34 Mullen observes that plot is not strictly necessary for novels. He further distinguishes plot as "the causal chain which connects events" and narrative which is "the way that the story is told. 42 As in the Sweden-India BIT Art 3(2) which states simply: "investments and returns of investors of each Contracting Party shall at all times be accorded fair and equitable treatment" without an explanation as to the meaning of these words. 43 or place in the action of a novel, IIAs are broken quite formulaically into parts and sections.
Like chapter headings, these divisions may also accentuate surprise or suspense, enticing the reader with the promise of sudden change or enlivening the pace by disclosing the development of the story in advance. 47 Headings break the text into smaller units which may communicate the overall structure of the narrative as well as the tempo at which it can or should be read.
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The use of the word "chapter" in a text has the further effective drawing the reader's attention to the compositional process of the work, 49 reinforcing that it is unreal. In IIAs the effect is precisely the opposite because the concept of "chapter" has echoes the structural presentation 
iii) Conflict and Resolution
Among the most vital narrative elements in any work of fiction is a challenge to be overcome.
The process of so doing leads to growth on the part of the protagonist. This is a common thread throughout the novel and short story, just as it is to the epic poem and the drama. The field of law and literature readily draws attention to the element of conflict in the courtroom trial but, as with other narrative elements, it is much harder to pin down in the treaty. Presenting the IIA dispute settlement mechanism near the treaty's conclusion creates dissonance with the language in the opening preamble because it contemplates disharmony rather than amity between the parties. Something has gone wrong and the amicable international relations expressed at the outset are expressed in terms of rules for litigants partaking in international arbitration. IIAs specify how claims will be submitted and arbitrators appointed. 55 Portentously, "Contracting Parties" are now "disputing parties," 56 or worse "claimants" and "respondents."
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For conflict to be deployed effectively in literature it should ideally be built gradually, contributing to an ever-increasing tension. Likewise, IIA dispute settlement provisions tend to include procedural requirements which escalate in severity -consultation and negotiation must be attempted, a notice of intent to arbitrate must be submitted, consent to arbitrate granted, must pursue local remedies through domestic courts for a period of at least five years before it may bring a claim through an international arbitration tribunal. 58 Rather than providing closure to the dispute caused by the non-fulfilment of the treaty's promises through ISDS, this process serves to perpetuate it by calling attention to a protracted time frame. The exhaustion of local remedies contemplates a legal dispute between investors and states over many years, in a sense making the promise of release through the ISDS procedure, as combative as it is, illusory.
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The dispute settlement provisions of IIAs are the climax of the treaty-story because, not only do they specify the practical significance of failing to perform the action/obligations contained in the first half of the treaty, they are the most powerful in terms of the imagery which they evoke. We see injury in the treaty language. For example, the US Model BIT speaks of "loss or damage" arising out of the breach of the IIA's guarantee. References to "damages" also appears in the awards rendered by tribunals, effectively the final resolution of the conflict when a winner emerges. 60 While lawyers know that "damages" means monetary compensation (itself a vibrant image -stacks of bills, cheques, perhaps gold), it is also word which imbued with notions of destruction and by extension retribution. If we have an image of the state party in our minds from the beginning of the story, perhaps a city or buildings filled with people, then "damages" imparts scenes of devastation -ruins, broken machinery, wounded people, perhaps even dead bodies. The amicable relations between the parties established at the treaty's outset have been rent asunder. This is the completion of a journey from friendship to hostility, battle and ultimately reconciliation with the understanding that there may yet be good times ahead.
III LYRICAL DEVICES IN INTERNATIONAL INVESTMENT AGREEMENTS
Having attempted to identify some of the story-like features of IIAs, this article will now turn to another lens through which to construct a literary reading of these legal instruments: much as one might expect of a poem. These two components may be discerned in all written language, including that of a legal nature. First, the words or phrase must be beautiful, meaning that they must be pleasing or have aesthetic value. Secondly, they must be capable of conveying meaning beyond the obvious, that is to say, there should be layered or latent meaning. The capacity to evoke feelings in readers is often viewed as a secondary feature of literary merit, compared to formal properties, such as those noted above in relation to the novel. 63 For documents as brief as treaties, it is the lyrical features which are more resonant.
Again, it would be a simpler exercise to address the lyrical features of caselaw because these are intended as instruments of rhetoric or persuasion. Academic commentary tends to dwell on the artful style of jurists who use not only explicit literary allusion but also rhetorical flourishes in their writing. 64 As observed by a leading commentator: "the weight and persuasive force of the arguments [in court] will also depend on the context and modalities of communication…widely used argumentative techniques in law include the resort to inductive logic, the invocation of shared rationality as a standard for judgment or as a background to reasoning." 65 This is not narrativity but inducement through appeal to logic and emotion. In the context of an IIA, the purpose of lyricism in the text is not to convince a judge but to appease legislators who must vote in support the treaty for it to become enshrined as law.
Law is conventionally viewed as conveying propositional content -it says what it
means. In contrast, fiction, especially poetry, the explicit propositional content is only part of what is being communicated. The same may be said of treaties, which share many features with poems.
i) Structure
There is an identifiable structural similarity between treaties like IIAs and poetry. Just as many forms of poetry, including romantic 66 71 The legal obligations are manifest through the rhythm of the words are natural and established. We seem them as the mechanical workings of international economic relations rather than radical proposals which are untested and poorly conceived. Likewise, the repeated phrase "for greater certainty" 72 is itself an ironic reassurance -the apparent vagueness of some of the legal obligations is inescapable.
The poetic structure of IIAs is conspicuously manifest in the concluding signatory page, typically presented along a horizontal axis with the signature parties' representative side by side. This technique recalls the visual effect achieved in Herbert's poem "The Altar" where the lines are famously presented in a form which recalls the object itself (i.e. the poem itself is in the shape of an altar), embracing the departure from an earlier era when poems were performed rather than printed. 73 IIAs signatory pages resemble the arrangement of a table at which the two world leaders would be sitting when the document is signed. 74 The visual as opposed to oral nature of engagement with IIAs fact may further explain the abundance of multi-syllabic words, 75 perhaps more of a pragmatic than aesthetic convention. 
ii) Image and Metaphor
Imagery is evident throughout IIAs if one engages the imagination. A few examples have already been mentioned. Some of the most vibrant uses of figurative language, altering the meaning of words, are achieved through metaphor, a classic lyrical technique. Since law is correctly described as an "abstract social phenomenon" in that it establishes a framework of rules through which people interact with each other, it is highly needful of metaphors as tools of understanding as well as communication. 76 The use of metaphors in law is believed to reveal insights into how legal reasoning, as an aspect of human cognition, works in relation to legal decision-making. 77 Relevance theory further suggests that language is context-dependant and be moved by an agent. Contrary to the picture painted by the treaty language, simply removing legal barriers to investment is not sufficient. This misperception, based on the metaphoric "flow" may be one reason that provisions proactively encouraging foreign direct investment in IIAs are rather limited in scope. 82 In another stirring use of figurative language derived from nature, IIAs regularly define "enterprise" by reference to "branches" 83 , transposing the image of a tree onto that of the corporation, as if such organization were alive and growing as well as possibly protective and magisterial. If investors naturally move across international borders (only marginally true) then the treaty is merely setting in motion a logical or instinctive process. Focusing on the implication of spatial relationships among abstractions, many IIAs specify that expropriation and compensation must be taken "under" due process of law. 84 This metaphor situates the legal system above the state and the investor in a manner that carries connotations of authority and control. International law reassuringly supersedes domestic law. The treaty itself is framed in this context as a protective shield against the state's intrusion. 85 In a more traditional legal metaphor, IIAs establish that decisions of ad hoc tribunals regarding investment claims shall be "legally binding" upon the parties. 86 The image of ropes or chains restricting the parties' pursuit of alternative resolution evoked by this word choice is inescapable. It comforts investors that their assets in other jurisdictions are safe from arbitrary interference by local governments.
IIAs merely borrow these well-established metaphors rather than create them. But it is in the through the redeployment of pre-existing, symbolic language that IIAs manage to convey potent impressions which offer legal assurance of an emotional as well as rational kind. Poets tend to employ metaphoric language precisely because they influence the way we understand something, even if we do not realize it, a powerfully affective technique. 87 This may explain why IIAs have been popular throughout the world, even among countries where actual gains have been tenuous.
iii) Allusion and Intertextuality
A good deal of the affective resonance achieved in the terse text of IIAs is derived from their intertextuality, i.e. their capacity to recall, in the minds of informed readers, the imagery and narrative from other sources. In the Romantic Era, poetry was characterized by references to earlier works of fiction, enriching the meaning which is conveyed by drawing upon the feelings that these other works inspire in their audiences, who would typically be familiar with classic sources such as Shakespeare, the Bible and mythology. Blake's Songs of Innocence and its many allegories comes to mind as a lyrical work enriched by extensive allusions to other works. This intertextuality allows certain readers, by recognizing the reference, to experience additional layers of emotion. The verse thus conveys more information with fewer words. It has been said that one of the purposes of literature is to de-familiarize, meaning to depict familiar concepts, whether images or stories, in novel or unexpected ways. Literature is effective when it causes readers to perceive something they have beheld before in a new light.
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Wordsworth and Coleridge's poetry was intended to prevent their audience from perceiving it automatically. 90 In this regard, in addition to building upon pre-existing imagery and stories, refer to previous tribunal decisions in their awards, even though there is no strict doctrine of precedent in international arbitration as there is in most common law domestic courts. It has been said that the use of allusion in poetry tends to emphasize the value that has been placed on the earlier tradition and in so doing the poet "implicitly stakes his or her own claim to join it."
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The definition of "Investments" are typically defined in IIAs in part by reference to "claims to money or any performance under contract" 95 which embraces the vast law of contract including its subordinate legal concepts like offer and acceptance and consideration, which come to mind in legally trained readers by implication. Intellectual property, its own distinct field of law, regularly appears as an aspect of the definition of "investment" as well.
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In many instances, such allusions will be less distinct yet as voluminous, such as reference to conformity with "the applicable laws and regulations" operating within the territory of the parties. 
v) Irony
It is hard to escape the characterization of IIAs as ironical constructs. As in poetry where the effect sought is one of emphasis, appreciating the irony in IIAs requires knowledge and experience. Just as non-international investment lawyers will not appreciate the intertextuality evident in IIAs, few inexperienced readers will see some of the inconsistencies or paradoxes which are portrayed in these treaties.
One of the greatest ironies of IIAs has been alluded to before is only understood from invites the reader to question the purpose of the initial prohibition on market access limitations if there are so many exceptions to it. Liberalization is surrendered but control is maintained.
The commitment of National Treatment which binds signatory states to provide a legal retime which is "no less favourable than that which it accords to its own investors" 114 offers another example of irony in IIAs. By extending treatment to foreign investors which is "no less favourable" host states perversely maintain the ability to grant foreign investors treatment which is actually more favourable to foreign firms than it is to domestic ones. The original purpose of National Treatment as a legal principle is to protect foreign firms so they do not suffer any adverse differentiation because they are foreign and therefore cannot compete on an even footing. 115 The concept was never intended to enshrine preferential treatment to 116 This inconsistency raises the suspicion that states ominously collude with foreign corporations for their own mutual self-interest, marking a clear distinction between the objectives of the state and those of its citizens.
The final irony to be mentioned here is a thematic one which points less to a particular turn of phrase in IIAs but rather to the regime as a whole and in that sense it may be equally viewed as an aspect of narrative. IIAs were traditionally instigated at the behest of capital exporting states seeking commercial opportunities for their firms in unstable developing ones.
As such, the state parties in IIAs were effectively either "home states" or "host states", the former of which enjoyed the protections afforded by the treaty and the latter which suffered them in the hope of attracting foreign capital. In the modern era this paradigm is no longer accurate as many developing countries are now the home states of multinational firms seeking to invest in other developing states, and in some cases, in developed ones. 117 Noted critic of the international investment law regime, Sornarajah drew attention to this irony when he The exercise of reading IIAs as stories and poems was not intended to offer any material recommendations, nor to answer pressing questions about international investment law and its controversies. Emphatically this article does not purport to identify a "better" way to read the law as if something specific has been missed in international investment law which has now been discovered. Rather, this article was intended as a study of the value of looking at ordinary (if legalistic) subjects in the same manner with which we would art -through feeling and inspiration. In that sense, this article was intended to remind those who regularly evaluate IIAs to ascertain their legal implications to think about how they might play upon our sense of artfulness and our appreciation of aesthetics.
Future studies may pursue some of the themes touched upon in this article to identify the "literariness" of legal documents of other kinds, such as other types of international treaties, caselaw and contracts, with a view to uncovering new insights into the way we write, read and think about these sources of the law as well as the implications of the rights and obligations which they create. More modestly, it is hoped that this article will encourage others to approach legal texts imaginatively and with an open heart as well as mind.
